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DIAZ, JUSTICE, FOR THE COURT:
1.  RantffsMilton Titus J., Lucy Titus Lucy ParidaTitus Chrisopher Titus Stephanie Titus and
Renee Titusfiled suitinthe Circuit Court of the Hrst Judidd Didrict of PanolaCounty againgt Richard Don
Williams (Williams), The Hash Store, Inc. (Hash Store)*, and the Town of Sardis Mississippi, seeking
dameges for the wrongful deeth of Milton Titus, 111 (Titus), who was killed by athird party on the Hash
Store sproperty. Flantiffsalleged thet negligence and grass negligence committed by the defendentswere
aproximate cause of Titus s degth.
2. Williamsfiled amation for summeary judgment on the basisthat, as an absenteeland ord, he owed
no duty to Titus and had committed no form of negligence. The Hash Store filed a mation for summeary
judgment on the bags that Titus was atrespasser or a best alicensse onitspremisesand it did not violate
its duty to refrain from willfully or wantonly injuring him. The Town of Sardisfiled amation for summeary

judgment on the bedsthat, asagovernmentd entity, Sardisis exempt from ligbility for the performance of

'On April 16, 1999, by an agreed order of the parties, the circuit court subgtituted the Flash
Store, Inc. as adefendant in the place of origina defendant Fakhri H. Safi (known as“Fred”), the
manager of the Flash Store.



police duties unlessits employe(s) acted in reckless disregard of the safety and well-being of any person
not engaged in a crimind activity & the time the injury occurred.  The dircuit court granted summary
judgment in favor of dl defendants
3.  Thedrcuit court denied an interlocutory gpped, and find judgment was entered. Flantiffsfiled a
timdy gpped.

FACTS
4.  TheHash Storeisaconvenience Sorelocated a the corner of U.S. Highway 51 and Missssippi
Highway 315 in Sardis Mississippi. The property and store have been owned by Williams since October
19, 1994. Williams who livesin Hinds County, has only vidted the property twice Snce purchesing it.
Thus heis conddered an aosentee landlord.  Williams has leased the store to different corporations or
persons in the padt, but the gtore became the Hash Store on April 28, 1995, through an assgnment of a
previous leese hdd by J. Food Mart. (The Hash Store, Inc., wasthe owner of the Hash Sorea thetime
the incident in question occurred.)
%.  TheaeainwhichtheHash Soreislocated isconddered undesirable. Theparking lot had become
an areawhere locd crowds of young people gathered during the weekends and holidays. J. Food Mart
employed a security officer when it occupied the building. The Hash Store had no security personnd.
According to the plaintiffs, scuffles, fights, drug-deds and other ingppropriate and illegd activity often
occurred there.
6.  OnJanuary 10, 1998, around 9:00 p.m., acrowd of twenty-five or more people had gathered in
and around the Hash Store parking lot. Two people from the crowd, Eric Kedson (Eric) and Montrid
Butcher (Butcher), began to argue over the fact thet Eric's girlfriend was looking a Butcher.  Tywon

"Soanky" Kelson (Tywon), Eric's nephew, and Titus, drove up and saw thisargument. Tywon and Titus



atempted to bregk up the argument. Butcher informed Titus that the argument was none of his concern
and to stay out of it. Titus regponded that Eric was one of his friends and that he did condder it his
busness.

7.  Meawhile Fred, indructed hisemployee, AngdaRoberson (Angd @), totdll everyoneto deer the
parking lot because he hed just cdled the palice. Thetime was 9:16 p.m. The mgarity of the peopleleft
thepremises Eric left with parties unknown, and Butcher Ieft with his brother, Kirby "Boogi€' Butcher,
inKirby'¢ car.

18. At 918 pm., two minutes after recaving the cdl from Sdfi, Sardis police officers arrived a the
Hash Store. The officers investigated the incident and digpersed what remained of the crowd. Walter
Whestley (Wheetley), there to pick up his girlfriend, Angda, remained in the parking lot. The Butcher
brothers were no longer a the scene when the officers arrived. Titus and Tywon told the officers thet
nothing was going on and thet they had nat beenfighting. They did not ask for any spedid protectionfrom
the officers nor give the officers any reason to bdieve thet they werein danger.  Tywon and Titus|eftin
Tywon'scar. No formd complants werefiled, and no one was arrested.

19.  Accordingto Whertley, about forty minutesafter thisfirgt dtercation, the Butcher brothersreturned
to the Sore to get gasfor ther car.  Tywon tedtified that he and Titus spotted Kirby's car a the Hash
Store gas pumps and decided they wanted to get the license plate number for the police because aman
named Avery Dillard told Tywon and Titus thet Butcher "had agun and [they] better watch themsdves.”

Tywon pulled onto the parking lot to get thetag number. Butcher saw them and retrieved a™*long gun'” from

Throughout the remainder of this opinion, Montriel Butcher will be referred to Smply as
“Butcher,” when both Butcher brothers are mentioned, they will be referred to as the “Butcher
brothers.”



hisbrother’ scar. Tywon quickly madeaU-turn. Butcher fired two shotsa the car, sriking therim of the
right front tire

110. Meawhile Angda, Fred, and an employeeknown only by the nameof "Al" wereinddethe Hash
Sore. Fred dams he neither saw nor heerd any gunshots, while Angdadams shesaw theflash fromthe
oun, but did not heer anything. A couple of minuteslater Wheetley camein and informed them thet Butcher
hed just shot a Tywon and Titus Angda stated that she knew that Butcher had abad reputation and was
"inand out of trouble" dl thetime. Angdaand Walter told Fred thet he needed to phonethe police before
someone got hurt. Plaintiffs dlege that Wheetley dso urged Fred to dose the dore, but Fred refused,
tdling them that "nothing is going to happen.” Fred did not cdl the palice to report the shoating.

11 At 957 pm, Titus and Tywon arived a the Sardis Police Department to report the shoating.
Officerslistened to their complaint, asked them questions and ingpected their vehide. A BOLO bulletin®
with adestription of Kirby Butcher's car was put out on the gate-wide radio. Titus and Tywon told the
officers thet the Butcher brothers had dreedy left the Hash Store. The officers, fearing thet Titus and
Tywonwould seek revenge, tried to cadm the two men down. They explicitly and repegtedly told Tywon
and Titusto gay away from the Hash Store and to let the palice handle the Situation. Tywon and Titus | eft
the gation and wert riding again.

112.  Minutes after leaving the Sardis Police Station, Tywon and Titus were a afour-way sop a the
intersection of Highways 51 and 315, in front of the Hash Store. The Butcher brothers were ingde the
store paying for the gas they were getting and gpologizing to Fred for "disrespecting his parking lot” by

shooting agun. Fred did not cdl the police to report thet the Butcher brothers hed returned.

3A “BOLO" is a statewide dispatch informing law enforcement officers to “be on the look-out”
for the subject vehide. In thisingtance, the BOLO went to the following unitsin the arear the Miss.
Highway Patrol, Panola County Sheriff’s Department and local police departments.
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113. Back a the four-way stop, Titus Sated to Tywon something to the effect of "therethey are, let’'s
get them." Tywon dlegedly suggested thet Titusleave the matter to the police, but this did not discourage
Titus who exited the car and ran to the Hash Store. Tywon stayed in his parked car on the street. Titus
entered the ore where Angdastated he exdaimed, ™'Y ou punk m[expletive]f{expletivel s shoot me now.”
Titus fought with both Butcher brothers. Titus supposedly got the best of the brothers, knocked them to
the ground and |eft the Sore running. Butcher gat up from the floor, ran to his brother's car, got the gun,
and followed Titus, who hed run behind the building. Butcher shat twice, hitting and fatally wounding Titus
The peoplein the sore sated thet they saw Butcher get hisgun and run after Titus, but did not know about
the shoating until awoman from next door cameand informed them that someone hed just been shot behind
the gore.

114. At 10:10 p.m., thirteen minutes after Tywon and Titus hed arrived at the Sardis Police Sation to
report the firgt shoating, the Sardis Police Department received a call from the Hash Store reporting thet
Titus had been shot. Officers Pride, Chitwood, Pruitt and Davis, dready en route to the sore, responded
tothecdl. Asthey neared the gore, Officers Pride and Pruitt noticed avehideleaving the scenea ahigh
rate of speed. They pursued and stopped this vehide which was driven by Tywon. After explaining what
heppened, Tywon gat in the back seet of the squad car, and Officers Davis and Chitwood proceeded to
the sore. Officers Pride and Pruitt arrived shortly theregfter.  Officer Davis immediady located Titus
behind theHash Store. He performed CPR; however, Titusdid not respond. Thepoliceradio log reflects
an emergency response request from the officers on the scene a 10:15 p.m. Titus died at the scene.
f15. Theplaniffsbrought suit individualy and as the wrongful deeth heirs and benefidiaries of Titus
They dlege that the Town of Sardis acted in reckless disregard by failing to promptly investigate and

respond to cdls from the Hash Store and the complaint mede by Titus and Tywon. They dso mede



dlegations againg Williams, the owner of the property where the Hash Store is located, and the Hash
Soreitdf. All three defendants were granted summary judgment in their favor.

DISCUSSION

116. The gandard for reviewing the granting or the denying of summary judgment isthe same sandard
asisemployed by thetrid court under M.R.C.P. 56(c). This Court conducts de novo review of orders
granting or denying summary judgment and examines dl the evidentiary matters before it-admissons in
pleadings, answersto interrogatories, depogtions afidavits, etc. Theevidencemugt beviewedinthelight
mog favorable to the party againg whom the motion has been made. If, in thisview, the moving party is
entitled to judgment as a mater of law, summary judgment should forthwith be entered in his favor.
Otherwise, themoation should be denied. 1ssuesof fact sufficient to require denid of amoation for summary
judgment obvioudy are present where one party swears to one version of the matter in issue and another
saysthe oppogite. In addition, the burden of demondrating thet no genuine issue of fact exitsis on the
moving party. That is, the non-movant would be given the benfit of the doubt. McCullough v. Cook,
679 S0.2d 627, 630 (Miss. 1996) (collecting authorities).

l. WHETHER THIS COURT SHOULD ABOLISH THE
DISTINCTIONSOF INVITEE, LICENSEE, AND TRESPASSER, IN
DETERMINING THE STATUS OF A PERSON SERIOUSLY
INJURED ORKILLED IN A PREMISESLIABILITY ACTION.

117. Missssppi followsthe practice of dassfying aperson who enterstheland of another asaninvitee,
licensee, or atrespasser in order to etablish what duty, if any, the landowner or landlord owes aperson
who isinjured onthepremises. See Hudson v. Courtesy Motors, Inc., 794 So.2d 999, 1003 (Miss.
2001). Rantiffs urgethe Court to abolish these didinctionswhen deciding apremiseslighility action. They

contend the dassfications should be replaced with a reasonable person dandard.  They argue thet the



owner or operator of thepremiseshad actud or a least condructive knowledge of Butcher’ sviolent neture
and of the Hash Stores “ amasphere of vidlence”  Thus, they condude, areasonable person would have
taken mesaures to protect the public from these dangers.

118.  The defendants, on the other hand, assert thet the Court has dways placed a gatus on persons
entering onto Someonedsgsland in order to determineliability of thelandowner or operator of abusiness
They urge usto retain these time-tested dassfications.

119.  This Court recently dedlined aninvitation such asthet urged by plaintiffs See Pinnell v. Bates,

838 S0.2d 198 (Miss. 2002). InPinnell, wedated: “ Thereisno compelling reason to change our time-

honored law on premisesliability now. The distinctions between licensse and invitee have been devel oped

over many yearsand aregrounded inredity.” 1d. at 199. Thisreasoning remans pasuasve. Weagan

dedline to abandon the invitee, licensee, and trespasser didinctions.

120.  Thisassgnment iswithout merit.

. IF THE DISTINCTIONS OF INVITEE, LICENSEE, AND

TRESPASSER ARE RETAINED, WHETHER AN EXCEPTION
SHOULD BE MADE WHEN DETERMINING THE STATUSOF A
PERSON SERIOUSLY INJURED OR KILLED IF THE
LANDOWNER OR LANDLORD HAS ACTUAL OR
CONSTRUCTIVE KNOWLEDGE THAT AN ATMOSPHERE OF
VIOLENCE EXISTSON THE PREMI SES.

21. Rantiffsargue that the Hash Stores and Williamss actud and/or condtructive knowledgethat an

amaosphere of violence exised on the premises condtituted active or afirmative negligence. They dite

Hoffman v. Planter's Gin Co., 358 So.2d 1008 (Miss. 1978), where this Court found thet the

licensefinvitee distinction did not goply in cases of active or afirmative negligence

122.  InHoffman, we goplied the sandard of ordinary and reasonable care rather than the gandard

of intentiond or wanton negligence due alicensee. We hdd that the owner of premisesisliadlefor injury
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proximatdy causad by the owner’ saffirmative or active negligencein the operation or control of adtivities
which subjects alicensee to unusud danger or increases the hazard to the licensee when the presence of
the license isknown. We changed the gandard of care owed to alicensee, but carefully limited the new
gandard of care to those cases invalving injury resulting from active conduct as diginguished from
conditions of the premises, or passve negligence. Hughesv. Star Homes, Inc., 379 So.2d 301, 304
(Miss.1980). Wecondudethat thefactspresented inthiscase do not support gpplication of theH offman
exception to any of the defendants

123.  Frd, therecordisdevoid of any evidencetha Williamsengaged in affirmetive or active negligence
inthe operation or contral of the busness. Thereis no proof that Williams, the absentee landlord, was
aware of Titus's presance upon the premises. Williams had no contractud duty to meke reparsto the
property. He did not occupy, exercise control over, or frequent the premisesin question. When parties
fall to dlocate regponghility for kegping aleased premisesin asafe condition through contract, Missssppi
common law places that duty sguardly on the party who possesses or controls the property. Wilson v.
Allday, 487 So. 2d 793, 796 (Miss. 1986). The Flash Store, not Williams, operated and controlled the
convenience sore. Therefore, lighility, if any, ataches to the Hash Store rather than Williams. See
Wilson, 487 So. 2d a 796 (“[L]iability runswith possession and contral of the property.”).

24. Hantffsalegethet “anamaosphere of violence” exided on the Hash Store premises and that the
owner knew this and did nothing to make the dore ssfer. They point to the fact that the previous lessee,
Junior Food Mart, employed a security guard, while the Hash Store did not. They dso dlege that
Whestley urged Fred to dose the Sore after the firg shooting and thet Fred replied, “Oh, an't nothing

gaingto happen.” Fred did not cal the policeto report thefirg shooting, and hedid not cal the policewhen



the Butcher brothers returned to the sore. Flaintiffss argue thet dlowing the Butcher brothers back onto
the premisesis further proof of the Hash Store s affirmative or active negligence

125. Under the Hoffman tet, the negligence of the defendant must have been the proximete cause of
the plantiff' sinury. Hughes, 379 So.2d a 304. Proximate cause is defined as the “cause which in
neturd and continuous seguence unbroken by any efficent intervening cause produces the injury and
without which the result would not have occurred.” Delahoussaye v. Mary Mahoney's, Inc., 783
S0.2d 666, 671 (Miss 2001). “[N]egligencewhich merdy furnishesthe condition or occason uponwhich
injuries are recaived, but does not put in mation the agency by or through which the injuries are inflicted,
is not the proximete cause thereof.” Newell v. Southern Jitney Jungle Co., 830 So.2d 621, 623
(Miss. 2002) (citing Miss. City Linesv. Bullock, 194 Miss. 630, 13 So.2d 34, 36 (1943)).

126. We condudethat plantiffsfailed to esablish that Titus stragic desth was proximatdy caused by
any negligence of the Hash Storeand or Williams. Rather, the actions of Titus, in confronting adangerous
person, known by Titus to possess agun which he was not araid to use, was an intervening cause which
rlieved the defendants of their dleged lighility. Although thereis evidence supporting the condusion thet
Williams and the Hash Store knew of and dlowed an “ amosphere of vidlence” to exist a the Hash Store,
the fact remains thet Titus, not Williams or the Hash Store, arested and caused this unfortunate event.
While we mug nat shidd property owners from their own negligence, we aso must not subject them to
ligaility for thecrimind actsof ther patronswhenthesecrimind actors, so acting, causeharmtothemsdves.
127.  InHughesv. Star Homes, Inc., 379 So. 2d a 304, we held that the H off man exception has
no goplication where the licensee is injured as a result of the condition of the premises, or passve
negligence. Passve negligence is defined as “the failure to do something thet should have been done”
Black’s Law Dictionary 718 (6th ed. 1991). Active and passive negligence are distinguished asfollows
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Oreisonly pessvdy negligent if he merdy failsto act in fulfillment of duty of carewhich
law imposes upon him, while oneis activdy negligent if he partidpetesin Some manner in
conduct or omission which caused injury.

Id. Thereisnodlegation of any intentiond or willful act or actsby ether Williamsor theHash Store. The
plantiffs alege thet the defendants, knowing of Butcher’ s potentid dangerousness, failed to take sufficient
precautions to protect Titus. We condudethat dl thedlegationsbrought by the plantiffsinvolvethingsthet
the Hash Store (end Williams) falled to do. They are complaints of the Hash Store€ sinaction, rether then
itsactions. Thus, any negligence by the Hash Store was passve a mog, and thus cannat nat fal within
the Hoffman exception.

128.  Absant an exception, the andyd s of premisesliaility involvesthree deps, described in Little ex
rel. Littlev. Bell, 719 So0.2d 757 (Miss. 1998). This procedure involvesfirg detlermining the Satus of
theinjured person as ether inviteg, licensee, or trespasser.  After thisis done, the next sep isto assess,
based ontheinjured party’ ssatus, whet duty thelandowner/bus nessoperator owestothem. Thelast Sep
isto determine whether the landowner/business operator breached the duty owed to theinjured party. 1d.
at 760.

129. A pasoniscongdered aninviteeif they enter the premises of another in answer to the expressor
implied invitation of the owner or occupant for ther mutud advantage. Gatewood v. Sampson, 812
$S0.2d 212, 220 (Miss. 2002). A landowner owesaninviteetheduty to kegp the premisesreasonebly sefe
and when nat reasonebly safe to warn only where there is hidden danger or peil thet isnat in plain and
open view. Caruso v. Picayune Pizza Hut, Inc., 598 So.2d 770, 773 (Miss. 1992).

130. A licensee enters upon the property of another for his own convenience, pleasure or bendfit

pursuant to the license or implied permission of the owner. Hudson, 794 So.2d at 1003.
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131. A trespass isaperson who enters on the property of another without any right, lawful authority,
or express or implied invitation, permisson, or license, nat in the performance of any duty to the owner o
person in charge or on any business of such person, but merdy for his own purposes, pleesure, or
convenience, or out of curiogity, and without any enticement, alurement, inducement, or expressor implied
assurance of sefety from the owner or person in charge. White v. Miss. Power & Light Co., 196
So0.2d 343, 349 (Miss. 1967).

132. A landowner owesalicensee and atrepasser the same duty, to refrain fromwillfully or wantonly
inuing hm Adams v. Fred's Dollar Store of Batesville, 497 So.2d 1097, 1100 (Miss. 1986)
(collecting authorities).

133.  Thetrid court found thet, dthough perhagpsinitidly a licensee, Titus became a trespasser on the
Hash Store property when he returned intent upon fighting with the Butcher brothers. Althoughweagree
with this reasoning, Titus datus in this caseis irrdevant to our decison. As discussed, the highest
gandard of care that would be owed to anyone who comes onto someone dsgsland in Missssppi isto
keep the premises reasonably sefeand when not reasonably safe to warn only where thereis
hidden danger or peril that isnot plain and in open view. Itisagenerd ruleof law thet theduty
to wan disgopears entirdy when it is shown that the injured person did, in fact, obsarve and fully
agopreciae the peril. 111. Cent. R.R. v. Crawford, 244 Miss. 300, 315, 143 So.2d 427, 431 (1962)
(collecting authorities).

34. Inthiscase Titusknew of the possble danger of confronting Butcher, who had shot a him only

moments before. Thus Titus sSatus asinvitee, licenseg, or tregpasser isirrdevant because the owner of
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the Hash Store owed no duty to warn himof astuation which he creasted himsdf and the danger of which

hewaswedl avare. Thisbeng the case, we condude that no duty was breached by the Hash Store.
135.  Thisassgnment iswithout merit.

1. WHETHER THERE IS A GENUINE ISSUE OF FACT AS TO
WHETHERTHEPOLICEOFFICERSOF THETOWNOFSARDIS,
MISSISSIPPI DEMONSTRATEDA RECKLESSDISREGARD FOR
THE SAFETY AND WELFARE OF TITUS AND THE GENERAL
PUBLIC.

136. Next, plantiffs contend thet there was a genuine issue of materid of fact asto whether the palice
officersof thetown of Sardis showed areckless disregard for the sefety of Titusand the generd public on
the night Tituswaskilled. Bascdly, their argument isthat the Sardis Police did not respond to the report
of thefirg shoating promptly or adequately enough to prevent the second shooting when Tituswaskilled.

Wedisagree.

137. TheMissssppi Tort ClamsAct, Miss. Code Ann. 88 11-46-1 t0-23 (Rev. 2002), providesthe
exdusve avil tort remedy againg agovernmentd entity, and agovernment isexempt from liaaility for the
performance of palice duties unless the employes(s) acted “in reckless disregard for the sefety and wdll-
beng’ of the plantiff.” Miss Code Ann. § 11-46-7(1); 11-46-9(1)(c). The plaintiff has the burden of
proving “reckless disregard’ by a preponderance of the evidence. Simpson v. City of Pickens, 761

So. 2d 855, 859 (Miss. 2000).

138. Inthe context of 8§ 11-46-9(1)(c) "reckless disregard” encompasses willful and wanton action.
Turner v. City of Ruleville, 735 S0.2d 226, 230 (Miss. 1999). Willful and wanton action Sgnifies
"knowingly and intertiondly” doing athing or wrongful act. Little, 719 So.2d at 761. We have further

defined reckless disregard as “ constious indifference to conssquences, amounting dmost to awillingness
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thet haom should fdllow.” Maye v. Pear| River County, 758 So. 2d 391, 34 (Miss. 1999). Thus,

inorder toavoid summary judgment, plaintiffsmugt have crested amateria disputeastowhether the Sardis

police officerstook action thet they knew would result or intended to result in injury to Titus

139. Rantffsalegethat the SardisPoliceacted with recklessdisregard by failing to promptly investigate
the shoating of Tywon' svehideand by failing to promptly meke arrestsin responseto the complaintsmede
by Titus and Tywon. The undiouted facts and dl the reasonable inferences flowing therefrom do not
support either dlegation.

740. At 9:16 p.m., the Sardis Police received a cdl reporting the firg dtercation in the Hash Store
parking lot. Sardis Police arrived on the scene two minutes later, at 9:18 p.m. Knowing that policewere
on the way, mogt of the crowd hed dispersed whenthey arrived. The officersinvedtigated theincident by
interviewing those that remained. Tywon and Titus were asked about the fight. They did not essst the
invedtigation, tdling officersthat nothing was going on. They did not gopear worried about theincident or
fearful of future conflict. Nether themor anyone else present identified Butcher, who had Ieft the scene
before the palice arived. This quick response and thorough investigation indicates thet the Sardis Police
acted properly during thefirg event of the evening. We cannat find them in eror for faling to discover

Butcher' sidentity and crimind intent when thisinformation was withheld by Titus

M1 At 957 pm., Tywonand Titus arived a the Sardis Police Sation to report thet Butcher shot &
thar vehide A shift change was scheduled that night for 10:00 p.m. When Tywon and Titus cameinto
the dation, Officer Zabe Daviswas coming onto hisshift. He talked with Tywonand Titus and gathered
thefacts Hewent outside and ingpected their vehide and put out aBOL O (be on thelookout) bulletinfor

the Butcher vehide. Titusand Tywoninformed the Sardis Policethat the Butcher brothershed areedy | eft
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the Hash Store. Sardis Police officers gpedifically and repeatedly ingtructed Tywon and Titusto Stay awvay
from the Hash Store; however, Titus and Tywon disregarded this indructionand immediatdy returned to
thevidnity of the Hash Store. Despite urging from Tywon to leave the issue to the palice, Titus entered

the Hash Store intent on assaullting the Butcher brothers.

142. Theplantiffsargue thet the police should have arrested Butcher before he shot Titus.  Thirteen
minutespast between thetimewhen Tywon and Titusarrived a the police sation and when Tituswasshaot.
Thesethirteen minutesindude thetimethat Tywon and Titus spent a the police Sation talking with Officer
Davisand hisingpecting ther car, the time it took them to drive back to the Hash Store, the time it took
Titusto get in an dtercation with the Butcher brothersinside the Hash Store, and thetime that it took Fred
to redize Titus had been shat and cdll the police. Sardis Police officers were en route to the Hash Store

when this cal was recaved.

143.  We condudethet the Sardis Police acted repongbly and withintheir discretion. A thirteen minute
time gpen, which indudes time at the gtation talking with Tywon and Titus gpproximatdy three to four
minutes when Tywon and Titus were driving back to the Hash Store, and time for the police to establish

what course of action to take does not condtitute "reckless disregard” for Titus or the generd public.

44. The Sadis palice officers regponded promptly when there was a confrontation a the Hash Store
ealier in the evening of the shoating. The palice officers later investigated the report of a shooting by
interviewing Titus and Tywon and by atempting to obtaindl rdevant information whichwould asss them
and other lav enforcement agendes in identifying and locating Butcher, whom the officars hed been
informed was no longer a the Hash Slore. The officersthen indructed Titusto Stay away from the Hash

Store and to let them handlethe Stuation. Titusdisregarded these reasonable and proper indructionsand
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returned to the Hash Store where he garted afight with Butcher, whom Titus knew possessed agun and
gpparently was not afraid to useit. Thisdedison resulted in histragic desth. These facts are undisputed,
and there are no genuine issues of materid fact in the record thet support the dlegation thet the Town of
Sardis acted with reckless disregard; rather the record supports the condusion thet the officers provided
Titus with as much protection as possble under the circumdtances. Accordingly, thetrid court correctly

granted summary judgment in favor of the Town of Sardis
5.  Thisassgnment iswithout merit.

IV. WHETHER THERE A GENUINE ISSUE OF FACT AS TO
WHETHER TITUSWASENGAGED IN CRIMINAL ACTIVITY AT
THE TIME HE WAS SHOT.

46.  The defendants contend thet when Titus entered the Hash Store and confronted the Butcher
brothers, Titus had in fact hed committed four different arimind adtivities invalving Imple assault (Miss
Code Ann. 8 97-3-7(1)), disurbancein apublic place (Miss. Code Ann. § 97-35-13), disturbance of
the public peace by offensvelanguage (Miss. Code Ann. 8 97-35-15), and refusing to obey apolice order
(Miss Code Ann. 8§ 97-35-7). Thus they argue that the town is exempted from any possible lidaility to
Titus because of hisaimind adtivity.

147. Miss Code Ann. § 11-46-9(1)(c) exempts government entities from liability:

Arigng out of any act or omisson of anemployee of agovernmentd entity
engaged in the performance or execution of duties or activitiesrelaing to
police or fire protectionunl ess the empl oyee acted in disregard of
the safety and well-being of any person not engaged in
criminal activity at the same time of the injury.

Miss. Code Ann. 8§ 11-46-9(1)(c) (emphasis added). In order for recovery from a governmentd erttity

to be barred because of the victim's crimind attivity, the crimind activity has to have some causal nexus
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to the wrongdoing of the tortfeasor. City of Jackson v. Perry, 764 So.2d 373, 378-79 (Miss. 2000)
(halding thet a palice officid could not strike apedestrian with his sguad car during ahigh gpeed cheseand
be exempt from lighility just because the pedestrian was in possesson of untaxed whiskey).

148.  Basad on our previous determination that the Sardiis Police Department committed no negligence
toward Titus and exhibited no reckless disregard for the sefety and wdfare of Titus or the generd public,
thisissue is dismissad as moat.

CONCLUSION

149.  For these reasons, we dffirm thetrid court’ s judgment.
150. AFFIRMED.

McRAE AND SMITH, P.JJ.,, WALLER, COBB, EASLEY AND GRAVES, JJ.,
CONCUR. PITTMAN, CJ., CONCURS IN RESULT ONLY. CARLSON, J., NOT
PARTICIPATING.
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